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PUBLIC OFFICERS AND EMPLOYEES

INCOMPATIBILITY OF OFFICES — COUNTY COMMISSIONER AND
PUBLIC SCHOOL EMPLOYEE

July 25, 2016

Rochelle S. Eisenberg
Pessin Katz LayP.A.

On behalf of the Board of Education of Carroll Chun
(“school board”), you have asked for our opiniont@n questions
that have arisen out of the election of Dennis fazier, a public
school employee, to the Board of County Commiss®aoéCarroll
County. Your first question is whether “a countymmissioner,
who is also a public school employee, may vote aaitens
impacting the local board of education,” particlyfaschool
funding matters. This question does not raisessing of State law.
Instead, county law—specifically, Carroll County’sthics
ordinance—controls County officials’ duties to avaonflicts of
interest. It is our policy not to construe loaalvk in our opinions,
and therefore we offer no opinion on that issue.

Your second question, which does raise State laues is
whether there is an “incompatibility of office” beten the
positions of county commissioner and school boampleyee
under the common-law doctrine that precludes aagpeffsom
serving in public positions that are incompatibléhweach other.
You have provided us with your opinion that the fpasitions are
not incompatible under the common law. We agres the
positions of commissioner and public school teaenerordinarily
not incompatible, but in Carroll County the inquisycomplicated
by the fact that the commissioners also serveexsofficiq
nonvoting, members of the school boar8eeMd. Code Ann.,
Educ. (“Educ.”) 8§ 3-401(a)(3). That circumstan@guires an
analysis of whether Mr. Frazier’s status agamfficiomember of
the school board is incompatible with his servis@agublic school
teacher. Although that is a closer question, weckale that the
positions okex officiomember of the school board and employment
by the school board as a teacher are also not ipatiohe.
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I
Background

As we have previously observed, the county boarfls o
education “are granted broad authority to contibkducational
matters that affect the counties.” Tpinions of the Attorney
Generall72, 179 (1990)see alsdduc. § 4-101(a) (providing that,
subject to certain provisions specific to Princeofge’s County,
“educational matters that affect the counties shallunder the
control of a county board of education in each ¢g)rt The local
boards’ powers and duties include, among otheg#iithe power
to appoint and set the salaries of school emplgy8e4d-103,
determine the educational policies of the countyost system,
8 4-108(3), and prepare an annual budget, § 5-20though the
statutory provisions that set forth these powers @uties apply
equally to all county boards, each board is subjectounty-
specific statutory provisions that govern its maie-Some boards
are appointed; they are filled according to thevgions in Part I
of Title 3, Subtitle 1 of the Education Articl&ee§ 3-108. Others,
including the Carroll County board, are electedytlare filled
according to the provisions in Part Ill of SubtilleSee§ 3-114.

Although the Carroll County school board is chagazed as
an elected board, Educ. 8§ 3-114(a)(3), not alt®imembers are
elected. The fiveroting members are elected to the board, § 3-
401(c), as is the nonvoting student representatiwm, is elected
by the high school students of the county. 8§ 3@@0But the board
also includes all of the county commissioners, &ftenot elected
to the board, but instead serve as nonvotxgofficiomembers.
§ 3-401(a)(3).

Mr. Frazier was elected to the Board of County
Commissioners in 2014 and began his term of offit®ecember

1 Unless otherwise indicated, all statutory refeesnare to the
Education Article, 2014 Replacement Volume and 28applement.

2 In this opinion, we use the ternax officid to refer to a member
who holds his position by virtue of holding anothadfice. See61
Opinions of the Attorney Generab2, 163 (1976) (stating that “the ex-
officio position must arise directly from holdinbe first office”); see
also990pinions of the Attorney Genei242, 248 n.6 (2014) (discussing
different uses of the term). Until July 1, 201H4e tlocal boards in
Allegany County and Garrett County also had a cpeotnmissioner-
member who serveex officia See2014 Md. Laws, ch. 295. To our
knowledge, the Carroll County board is the onlyrdoan whichall of
the county commissioners seme officia



Gen. 23] 25

3, 2014. At the time he was elected, Mr. Fraziaswa teacher
within the Carroll County Public School System. st our
understanding that Mr. Frazier continues to holdt thosition
today. The questions you raise relate to whether Avazier's
employment as a public school teacher is incomjgatioth his
service as a county commissioner or asxanfficiomember of the
Carroll County school board.

Il
Analysis

A. Whether Mr. Frazier's Teaching Position in the Caotl
County School System is Incompatible With His Servias
a County Commissioner

You provided your opinion that Mr. Frazier's emphognt by
the school board is not incompatible with the afiof county
commissioner. Your opinion is based in part oettef of advice
from the Office of Counsel to the General Assembly the
guestion of whether a teacher or administrator eygad by a
school board could run for the office of county ecoissioner.See
Letter from Kathryn M. Rowe, Assistant Attorney @eal, to Hon.
George C. Edwards (Nov. 1, 2013). We agree with Rtsve’s
explanation of the applicable principles and agvath your
conclusion that the two offices are not ordinamigompatible.

The Court of Appeals has summarized the commontéeiv
of incompatibility as follows:

The fundamental test of incompatibility at

common law is whether there is a present or
prospective conflict of interest, as where one
office is subordinate to the other or subject to
supervision by the other, or where the
incumbent of one office has the power to
appoint or remove or to set the salary of the
other.

Hetrich v. County Comm’rs of Anne Arundel Coy282 Md. 304,
308 (1960);see also Lilly v. Joned58 Md. 260, 266 (1930). In
Maryland, the doctrine applies both to public emyples and to
public office-holders and requires a fact-spedriiguiry. Howard
County Metro. Comm’n v. WestphaB2 Md. 334, 342-43 (1963);
see alsB5 Opinions of the Attorney General8, 220-21 (2000)
(summarizing the common law). Ordinarily, an incaent of a
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public position who accepts a second public pasitibat is
incompatible with the first is deemed to have cimoe second
position and vacated the firdtetrich, 222 Md. at 308.

As you have pointed out, Mr. Frazier's teachingifpms does
not conflict with the office of commissioner by wie of
subordination to, or supervision by, that officeunty governing
bodies lack the power to appoint, remove, or supergchool
board employees. And while the county commissinérmately
approve the local school system’s budget and fumal part, the
county commissioners do not set individual teacadaries. Mr.
Frazier's two positions thus do not fall under thetrich court’s
example of a conflict that would create an incorfylgiy.
Addressing a similar issue, the Attorney General Kainsas
concluded that the incompatibility doctrine did rudr a local
school board employee from serving on the staterdoaH
education because the state board did not supghasemployee
and did not set either the employee’s salary ordimployee’s
duties. Kan. Att'y Gen. Op. No. 2007-43; 2007 WA66583,*3
(Dec. 17, 20075.

That leaves the question of whether another typeoaflict
makes the positions incompatible unétatrich, as might be the
case if Mr. Frazier's employment by the school boamtailed the
preparation of the school board’'s budge$ee Irvington Mun.
Council v. Steele95 N.J.A.R.2d (EDU) 123; 1994 WL 975083,
*16 (N.J. Adm. Dec. 19, 1994) (finding “a clear ¢t for a
school business administrator who develops the éutly the
school district to review that same budget in ligacity as mayor
and chair of the [town’s] Board of School Estimatetere, it does
not appear that Mr. Frazier’'s position as a teaghalves him in
the school board’s preparation of its budget or ather school
funding matters, and no other type of conflict baen brought to
our attention. Based on our understanding of Mnazier's
responsibilities as a public school teacher, weeagihat his
teaching position is not incompatible with his segvas a county
commissioner.

Our conclusion on this point, of course, does ndtlif your
request for guidance on whether Mr. Frazier isdghfrom voting

3 Although the Kansas Attorney General’'s opinionhipful in
analyzing common law incompatibility, the conclusibreaches would
likely be foreclosed by Maryland statutotgw, which prohibits an
“individual who is subject to the authority of ti8tate] Board” from
being appointed to the Boar&ee§ 2-203(b)(3)(i).
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on matters affecting a local board of educationhe Tncom-

patibility doctrine addresses whether someone malg lboth

positions, not whether someone who properly dodsasdhe duty
under ethics laws to recuse himself from some m&ttds might
be the case with any commissioner, a topic thatesobefore the
commissioners could conceivably be so specificoaaffect Mr.

Frazier's personal interests and thereby raisetgussunder the
county’s ethics ordinance.

In 1987, the Attorney General of North Carolinadtead the
same conclusion when asked whether a school pahaprving
also as a county commissioner with funding powear dkie school
system, occupied incompatible offic&dees7 N.C. Op. Att'y Gen.
33; 1987 WL 269244, *2 (1987). The Attorney Geheralained
that he was “not prepared to declare [the posifiorc®mpatible”
under the common law, but cautioned that “a sclewoployee
serving on a board of county commissioners havingding
responsibility for his school system should contydmear in mind
that his duty is to vote the public’s interest asperceives it, not
his own interests.” Id. The Attorney General elaborated on the
potential conflicts that might arise:

Circumstances when the tension between the
school employee’s interests and the public’'s
interest would be heightened include specific

votes on the parts of a budget request
providing salary supplements and specific

votes on other parts of the budget requests
directly relating to the employee. If a school

employee determines that his personal interest
predominates over, or might appear to

predominate over, the public’'s interest in a

given situation, the school employee should

request to be excused from voting.

Id. Ultimately, however, whether a local official sturecuse
himself from a matter is governed by local ethmwd, which, in
accordance with our longstanding policy, we doauotstrue’. See

e.g, 88 Opinions of the Attorney Generad5, 150 (2003).

4 The interpretation of the county’s ethics ordiraties with the
Carroll County Ethics Commission. Under that ordicey the County
Ethics Administrator is to respond within 30 days requests for
advisory opinions on the application of the ethigkes, and “[if the
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B. Whether Mr. Frazier's Teaching Position is Incopatible
With His Ex Officio Status as a Nonvoting School Board
Member

Our conclusion that Mr. Frazier's employment asublic
school teacher is not incompatible with his senasea county
commissioner does not end the inquiry. Becausef @ile Carroll
County Commissioners are also nonvotemgofficiomembers of
the local school board, § 3-401(a)(3), we must atkiress whether
Mr. Frazier'sex officioposition on the board is incompatible with
his job as a teacher. Two circumstances complitateanalysis.
First, 8 3-114(f) of the Education Article could tead to make the
positions statutorily incompatible. Second, ath®ocommon law
doctrine of incompatibility, there is little or Mdaryland precedent
on the duties and loyalties @x officio members of boards.
Because the General Assembly may enact legislatiening the
common law of incompatibilitysee85 Opinions of the Attorney
General at 224, we will start by addressing statutory
incompatibility.

1. Statutory Incompatibility

Two provisions of the Education Article addressdnestion
of when an individual is prohibited from serving @ceounty board
of education. Section 3-108(b)(2) applies to apieal school
boards; it provides that “[a]n individual who isbgect to the
authority of the county board may not be appoiritedr serve on
the county board.” That provision does not ap@getbecause the
Carroll County board is an elected board. Se@tdi4(f) applies
to elected school boards:

An individual subject to the authority of the
county board may not serve as a member of
the county board. At the time of filing a
certificate of candidacy for election to a
county board, a person shall certify to the
local board of supervisors of elections
whether or not the person is subject to the
authority of the county board. The Governor

Ethics Administrator is unable to respond within @8ys, then the
County Attorney will respond, or in the absencéhaf County Attorney,
the Ethics Commission will respond.” Carroll Counode of

Ordinances § 34.06(B). Further, under § 34.04n ‘e event that the
County Attorney is unable to provide legal advicee do a conflict or a
perceived conflict, the Ethics Commission may refjudrough the
County Attorney outside counsel ... .”
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may not issue a commission of election to a
person who has certified affirmatively and

who is elected to a county board until the
member-elect offers proof that the member-
elect is no longer subject to the authority of
the county board.

Taken out of context, the first sentence of § 3¢(f)ould seem
to prevent a public school teacher from servingomlected local
board; it plainly prohibits anyone who is subjexatschool board’s
authority from serving as a school board membemiyn capacity.
However, statutes must be read in context. Eveanvitnie meaning
of a provision seems plain, it is to be read notdigrence to “the
isolated section alone,” but rather “within the ot of the
statutory scheme to which it belongs, consideregaurpose, aim,
or policy of the Legislature in enacting the statitEmployees’
Ret. Sys. of City of Baltimore v. Dorsdg0 Md. 100, 113 (2013)
(quoting caseskee also Robey v. Sta@97 Md. 449, 454 (2007)
(noting that a court “may find useful the contektaostatute, the
overall statutory scheme, and archival legislativistory of
relevant enactments”).

The surrounding provisions in subsection (f) suggesngly
that the prohibition is directed to school boardwbers who are
electedto that office The sentence immediately following the
prohibition requires a person to disclose, “[af thme of filing a
certificate of candidacy for election to a countahd,” whether the
person is subject to the authority of the countgrto If the person
certifies that he is subject to the county boaralghority, the
Governor may not issue a “commission of election” the
“member-elect” until he offers proof that he islooger subject to
the authority of the county board. Subsectiors{igilarly provides
that the “election of the county boards shall bie’'has provided in
Subtitles 2 through 14 of this titlei.d., the county-specific
provisions for elected boards] and the Election LArticle.”
Educ. 8§ 3-114(g). In addition, the statute itsglpears in that Part
of Title 3, Subtitle 1 dealing with elected boardaggesting that
only those members elected to the boards were Ilhectoof
legislative concern in 8§ 3-114. As a whole, the, “thrust of the
entire statute,Robey 397 Md. at 455, is directed at the eligibility
of candidates for the elected positions on schoalds and not at
members placed on those boards by other means.

The legislative history confirms that § 3-114 applonly to
candidates for election to a school board and ldser members.
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Carroll County’s board became an elected boar@111Seel973
Md. Laws, ch. 599 (adding a new 8§ 35B to the “RuBlducation”
title of what was then Article 77). In the subsectthat specified
the mode of nomination of school board candidadktesnew statute
provided: “No person subject to the authority oé tBoard of
Education of Carroll County may be certified asaadidate” Art.
77 8 35B(b)(2) (emphasis added). Later, afterchety7 had been
recodified into the Education Article, the Generassembly
amended the law governing the election of schoatdoembers
for purposes that included “specifying that the m@ation and
election of [school board candidates] conform @ th . Election
Code.” 1982 Md. Laws, ch. 338. A summary in tlieflee for
that legislation indicates that the specific pumpoef the
amendments was to ensure that elections to lotelosdoards
were governed by the same election code providisaisgovern
how other “elected officials are elected3ee“House Bill 281"
(summarizing legislation), Bill file on H.B. 281982 Leg., Reg.
Sess. (1982kee also Patton v. Wells Fargé37 Md. 83, 99-100
(2014) (relying on similar documents found in d hi€). Indeed,
the current Election Law Article provisions apphta to the
election of school board members requires the ieledioard to
“determine whether the candidate qualifies as plediunder Title
3 of the Education Article and Title 5 of this [Et®n Law]
article.” Md. Code Ann., Election Law (“EL") § 808(a). The
focus of all of these legislative enactments ishow members of
local school boards are elected to their positioot on those
members who sit on the board inenofficiocapacity.

Finally, since 1982, the General Assembly has plexifor
most elected boards an appointed, often nonvotsigdent
member.Sege.g, Educ. § 3-201(b)(2). We see no indication that
the General Assembly intended to render the varioogrds’
student members—who are obviously “subject to ttaaity of
the county board”—ineligible for the positions gg®d to them in
the county-specific provisions. Instead, the ledgige history
confirms what the statutory context already suggetite first
sentence of what is now § 3-114(f) applies to cdaugis for, and
elected members of, elected school boards and amodther
members, such as appointed, student,eanadfficiomembers. We
therefore conclude that 8§ 3-114(f) of the Educafiticle applies
only to the elected members of the school board.

2. Common-Law Incompatibility, as Applicable to Ex
Officio Positions

Our conclusion that 8§ 3-114(f) does not apply te tion-
electedex officioboard members means that the positiong)of
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officio board member and teacher are only incompatititeeif are
incompatible under the common law. As an initiaktar, we think
that service as a public school employee andvasiag member of
the school board would likely be incompatible. hsligh no
Maryland appellate decisions have addressed the,is®urts in
other states have routinely found service as a acboard
employee to be incompatible with service as a gotirember of
the school boardSeeg e.g, Unified Sch. Dist. No. 50 Shawnee
County Kan. v. Baker269 Kan. 239, 250-52 (2000) (holding that
the positions of schoolteacher and voting schoardanember
were incompatible under the common-law rul@homas v.
Dremme] 868 P.2d 263 (Wyo. 1994) (same, as to schooldboar
maintenance employee3pe alsoAllan E. Korpela,Annotation
Right of Schoolteacher to Serve as Member of SdBoald in
School District Where Employed0 A.L.R. 3d 1188 (1976 & Cum.

Supp.).

Mr. Frazier, however, is not a voting member of sicbool
board. The fact that thex officioboard member does not have a
vote would at least lessen the conflict of intetkat would exist if
a public school teacher served as a votmgmber of the school
board. The nonvoting member might still be ablenftuence the
board by making his views known during the board’s
deliberations,but he would not be able to directly affect, bying,
how the board acts with respect to matters of @steto public
school teachers.

At the same time, authorities from other jurisaio8 suggest
that an incompatibility between offices does namrate simply
because the member does not vote. For exampleSupeme
Court of Wyoming has held that the incompatibiligtween a
position on the school board and employment aseht within
the district would not be cured by a member “algegit himself
from the discussion and voting on his own contta¢daskins v.
State ex rel. Harrington516 P.2d 1171, 1179 (Wyo. 1973). The
court reasoned that “the need of the communityclmtinuing
exercise of judgment and the making of decisionshenbasis of
give-and-take discussion of independent minds tsseoved best
where one of the board must at frequent intervalke tho part
because of conflict.” Id.; see also70 A.L.R. 3d 1188, at § 2

> Seel000pinions of the Attorney Generab, 77-78 (2015) (under
the liberal construction given the State Publici&gih.aw, member of
district council “participates” in the “considerati” of matters by being
present during their discussion).
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(observing that most courts “apparently tak[e]position that the
voters are entitled to school board members whéraeego vote on
all matters and that the mere possibility of canfis sufficient to
create an incompatibility between the two positipnsAnd the
Louisiana Attorney General concluded that a phgsianay not
serve on a hospital district board with authorityeio the
physician’s hospital, even if he served entirelyaimon-voting
capacity. La. Atty. Gen. Op. No. 91-117 (1991).

However, none of these out-of-state authoritie®ived ex
officio membership on a school board, where the potential
incompatibility arises only because a statutory®ion places the
member there. And those out-of-state authorities do address
ex officio status, but do not involve school board membership,
provide conflicting guidance. For example, the dowttorney
General concluded in 1906 that, while the law ia #rea was “not
clearly defined,” it was “extremely doubtful” th#te mayor of a
city could serve on the state board of health whhenmayor also
servedex officioas a member of the local board of health, which
was under the direction of the state boa&kelowa Atty. Gen.
Op., 1906 WL 52871 (Feb. 27, 1906). More recefjycontrast,
the Supreme Court of Hawaii has suggested thatahemon law
rule prohibiting a person from holding incompatild#fices “is
inapplicable when a person is compelled by law ¢oept the
second position.'State v. Villeza85 Haw. 258, 270 (1997). When
the incompatibility is thrust upon the office-hotd®y operation of
law, “neither the design nor the spirit of” the aoon law
prohibitions is served by disqualificatiérid. (quoting 63A Am.
Jur. 2d Public Officers and Employees § 83 (19&B¢ alsd.C.
Dransfield,Annotation Effect of Election to or Acceptance of One
Office by Incumbent of Another Where Both CannotBkl by
Same Persqri00 A.L.R. 1162 (1936 & Cum. Supp.).

As for Maryland law, there is very little guidanaeailable on
whether an incompatibility of an official’'s outsidemployment
with a nonvotingex officio position would make the person
ineligible for the principal office to which thex officioposition is
attached. On the one hand, it could be arguedtibdtthe General
Assembly wished to disqualify all school board eoygles from
service on Carroll County’s board of commissionéns, General
Assembly would have expressed that intent. Itrebt] although
the Election Law Article makes clear that the cdady of school

® The circumstances of the Hawaii case are sometiffi@tent from
ours; the potentially conflicting duties there wamgposed on the office-
holder onlyafter the official had taken officeVilleza 85 Haw. at 270.
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board members is subject to the Education ArtsdeEL 8§ 8-801,
neither the Election Law Article nor the Local Gawment Article
contains an analogous provision on the candidacycainty
commissioners. Further, Maryland law expresslyquis the right

of public servants, including school board emplayde run for
political office. SeeMd. Code Ann., State Pers. & Pens. § 2-304(a)
(2015 Repl. Vol.) (providing that a state employe®y freely
participate in any political activity”); 8®pinions of the Attorney
Generalat 218 (“State law guarantees State and localrgovent
employees the right to run for public office.”).

On the other hand, this office has consistentlyegithat the
right to run for office does not include the riglot serve in an
incompatible position once electe&eeg e.g, 85Opinions of the
Attorney Generall77, 180-81 (2000). And the fact that the
Election Law Article and other laws pertaining teaed officials
do not enumerate each public position with which edective
office might be incompatible means only that comrem
incompatibility principles apply.

In sum, there is no clear answer to the questiomhather an
incompatibility between outside (but public) empimnt and an
ex officio position would preclude a person from servingha t
office to which theex officioposition is attached. What does seem
clear, however, is that &x officiomembership on the school board
is not considered to be a separate position ifitsieplace. It has
long been the view of this office that a membershgmeex officio
by virtue of a principal office “does not consteéuthe holding of
separate offices but rather is the appending oftiaddl duties
upon the first office.” 6Dpinions of the Attorney General 162
(addressing whether aex officio membership was a separate
position for purposes of the constitutional bar lariding two
offices of profit); 600pinions of the Attorney GeneraP1, 129
(1975) ex officioservice “is not the holding of a separate office”)
see alspe.g, Hancock v. Davidson Count¥04 S.W.2d 824, 828
(Tenn. 1937) (explaining that “it is almost everyauh a settled rule
that a statute conferring additional duties on hlipuofficer ex
officio does not have the effect of appointing him to eosd
office”).

From these principles, we conclude that the comonsss’
primary duty lies with the office of commissionerdathat theiex
officio, nonvoting, membership on the school board doesreate
a separate office with separate duties. The ilagrpetween the
two positions does not involve the type of struakwronflict of
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loyalties that the incompatibility doctrine is dgsed to prevent.
SeeHetrich, 222 Md. at 308. As applied here, that meanshtat
Frazier's duties lie with the principal office, thaf county
commissioner. Because his teaching position ismoaimpatible
with that of commissioner, there is no incompaitipibf office. So,
while ethical questions may arise from time to timeparticular
circumstances, as would be the case for any conanesswhen an
Issue arises that might affect the commissionestsqnal interests,
the positions of school board employee and comomssiare not
rendered incompatible by the provision in the EdiocaArticle
that conferex officig non-voting school board membership on the
commissioners. We found no indication of a broagidlative
intent to bar the employees of the Carroll Countizé®l Board
from serving as Carroll County commissioners.

11
Conclusion

The office of county commissioner, which includdee t
function of servingex officio on the school board, is not
incompatible with employment by the school boarchasacher.
This conclusion does not address Mr. Frazier'sedutinder the
ethics provisions applicable to his positions.

Brian E. Frosh
Attorney General of Maryland

Adam D. Snyder
Chief Counsel, Opinions & Advice

* Ann MacNeille, Assistant Attorney General, cohtried
significantly to the preparation of this opinion.



